project company and terms of transfer of infrastructure to thg host Government
in BOT projects; and

(e) To elaborate in Chapter-XII (Governing Law), on the
possibility and limitations of choice- of-law clauses and arbitration agreements

taking into account the specific nature of the various contractual arrangements
involved.

Consideration of draft chapters

The Commission considered the initial drafts on Chapters I,.Il and V,

as prepared by the Secretariat and made the following recommendations as
to the future work on the subject:

Asto Chapter I on the *Scope, purpose and terminology of the guide’,
the Commission. suggested that the guide should avoid generating the impression
that it dealt only with infrastructure projects exclusively financed with private
funds. Hence, the need to highlight the role of local capital providers and
investors in the development of infrastructure projects was stressed upon. It
was also suggested this chapter must make it clear that infrastructure projects
could also be carried out by entities in which the host Govemment participated,
as long as these entities were subject to substantially the same legal regime
that applied to the operations of private entities. With reference to projects
related to construction and operation of power plants, there were instances
where project companies were granted the right to exploit some natural
resources - as an ancillary activity for producing fuel for operating the
concession. Such transactions, it was suggested should not be excluded to
the extent it was ancillary to a main, infrastructure project.

As a general comment on Chapter -II, relating to ‘Parties and phases
of privately-financed infrastructure project” the Commission suggested that
more emphasis should be given to the implications of internal approval and
licensing requirements of the host Government and the need for co-ordinating
with all agencies involved in the process. It might also address the legal risks

onsider issues arising out of renegotiating of the terms of concession or asa
C 2

result of its transfer to another concessionaire.

On ‘Preparatory Measures’ dealt with in Chapter -V the C(_)mrmssmnf
stressed the need to adopt a flexible approach to meet the r.equllremetztign
individual projects, while discussing the preparatory steps fqr.tl'le un}; lemgx;br 55

’ ’ involves: tion of lan

: ] tory steps involves: the acquisi |
of the projects. The preparatory s / ' :
constrictjion of the facility; establishment of the consortlulm thzt uoulq Zfld

ility; 1 flicenses and approvals and ensuring co-

nd operate the facility; 1ssuance ot Hes .
) rdinZtion among governmental entities for, necessary for carrying out the
0

iviti cition of a site for the project company
] ~ As regards the acquisition 0 : .
- . n to the position and interests of the owners of

i 21 tio :
t was suggested to give atten ere P
1property%hat might be expropriated for the purpose of building the infrastru

Future Work

1 he
The Commission approved the line of work prggosed :r)tlst as
Secretariat and requested it to seek the assistance of out31t & e:ri invited
L 0 - S W
I ilitati k on this subject. Governments Weit
uired, for facilitating the wor : _ o
iqudentify experts who could be of assistance to the Secretariat in this

Comments

With the changes ushered by the (l)ngoing.phenomenor;l?cf l(;:ﬁ:;;;zgt
the private sector has come to play a major rolen the eg:otl(io RERF
of a number of States. For many unfierdevelloped and dev :ke;; itgan e
gl inVOlVT]m?m W:?; }11: &?ﬁifﬁilr ?:ade warrants active
experiment for them. As the Incre

: ies. itisi ive that they are
articipation of hitherto marginalised economies, itis 1mpera't1vle ftrom pri}:/ate
P fﬂciintly acquainted with the modalities of seek‘mg capl_ta1 I
Zlc])urces In this context , the efforts towards preparing a letg‘;tl)s atl Co%] e
privatelé;-ﬁnanced infrastructure projects, is a step worthy of beIng
on a priority basis an

d accomplished expeditiously.

olved, the varied requirements /

. N : A ; issues inv i
faced by prospective concessionaires during the pre-contractual phase (eg- Besides the wide range of S e it i A tself to

unsuccessful negotiations; subsequent avoidance of contract, etc.); and of States at different levels of developmen
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and offers various alternatives - has the distinct
becpme conversant with the workin
projects.

b 11'1 the view of tl.1e AALCC Secretariat, the work of the UNCITRA]
: culrenF session, is a good beginning in identifyin y i

Incorporated in the draft legislative oyide R
.legal framework to assist States in i

I1. UNITED NATIONS CONF
ERENCE O
DEVELOPMENT(UNCTAD) il o

Introduction

The United Nations Conference on Trade and Development

‘[(()j promote international cooperation in
; ¢ development of d i -
Itis com P of developing countries,
Conferer?:esegl ngl 8; menziber States. Its institutional set-up co?nprises the
3 rade and Development Board TDB
e : . an
subsidiary bodies serviced by a permanent Secretar(iat i

trade and development and economj

H
pOliCy_maiicinzv;zi fourI years, the Confe.rence is the organization’s highest
o = OEWO l(y.I\-j,. t formulates policy guidelines and decides on the
i it rk. Nine Conferences have been held so far- Geneva(1964)
1(1968), Sant1ago(1972), Nairobi (1978}, Manila(1 979)’

Belgrade(1983) Geneva(198
: : 987), C : .
Midrand(] 996) ( ). Cartagena de Indias, Colombia(] 992) and
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: utility of enabling States to
g of privatelyfinanced infrastructure

UNCTED IX : FINAL DOCUMENT

It might be recalled that the Ninth session of the United Nations
Conference on Trade and Development(UNCTAD 1X) was held at Midrand
(South Africa)in 1 996. The outcome of the session is reflected in the Midrand
Declaration and the final document titled *“ A Partnership for Growth and
Development”, adopted by the Conference. The final document sets priorities
tfor development action in a globalizing world economy. The Conference
reiterated the comparative advantages of UNCTAD as a focal point for tackling
trade-related development issues, viz., trade, finance, technology, investment
and sustainable development. Towards this end, it was agreed that UNCTAD
should continue to facilitate the integration of developing countries and countries
in transition with the international trading system. Its work should be action-
oriented and provide guidance on national policies, with special focus on LDCS.

Outlining the priorities for UNCTAD, until the next session , the
Conference decided to pay more attention in its analytical and deliberative
work on the following areas:-

- Globalization and development;

- International trade in goods and services, and commaodity issues;,
- Investment, enterprise development and technology; and

- Services infrastructure for development and trade efficiency

In the process of restructuring and streamlining the organisation, the
UNCTAD-IX established the following subsidiary bodies of the Trade and
Development Board: (i) the Commission on Trade in Goods and Services.
and Commodities; (i) the Commission on Investment, Technology and Related
Financial Issues; and (iii) the Commission on Enterprise Business Facilitation
and Development. These Commissions will adopt a integrated approach in
their respective areas of competence and will meet once a year, unless
otherwise decided by the Board. In order to benefit from higher level of
technical expertise, each Commission may convene exper meetings of short
duration. Technical matters discussed at the expert level would be reported
to the relevant parent body, which may transmit them to the Board as
appropriate.
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m Working of the Commissions:-

trading, system,

This p

art seeks to provide an overview of the activities of'the three
Commissions,

Commission on Trade in Goods and Services, and
Commodities:-

In consonance with the decision of UNCTAD-IX, the Trade and
Development Board at its thirteenth executive session held in July 1996 adopted
the agenda for the first session of the Commissjon on Trade in Goods ang
Services and Commodities. The following two items were taken up at the first
session of the Commission held o 19-21 February 1997

ing countries to respond to the opportunities anising from the

(1)Enabl
Uruguay Round Agreements so as to deriv 1
analysing the impact of Uruguay Round A
enhancing capacities for participation in the

(2) Integrating trade

. énvironment and development: Recent Progress
and Outstandingissues.

following meetings were held:

. . d
Meeting of Experts on Strengthening the Capacity an
(a) e 3

ies i rvi : Health
ing Exports of Developing Countries in the Services Sector
Expanding Ex
Servp ices (16-18 June 1997).

P ) i i ber 3

ert group meetings
i dopted by the two expe

e recommendations a = 8 November 1997.
dzclil to the second session of the Comm'SSlon ht? 1?1 lriwo expert group
e mission endorsed the recommendations o oy n the following
The _Com and decided to convene three expert meetings o

meetings,

topics, in 1998:- |
(a) Examination of the etfectivenes§ and us;ﬁ:lr.li.sss lfc;r1 Zg;ngr:;c:rtl};
dependent countries of new tools in commodity markets:
and collateralized finance,
b Strengthening the capacity for expanding the t?;vllfr;giiccﬁzg
in develcfpi)ng countries, with particular focus on tour operators,

and other suppliers; and

C &=

their environmental services sector.

elated
B Commission on Investment, Technology and R
. Financial Issues:-

the following items:
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(2)Issues related to competition law of particular relevance to
development.

It may be recalled that UNCTAD has been active in the field of
competition and restrictive business practices since the early 1970s. As of
date the Set of Multilterally Agreed Equitable Principles and Rules for the
Control of Restrictive Business Practices as formulated by UNCTAD and
adopted by the General Assembly inits resolution 35/63 of S December 1980
is the only multilateral instrument on competition in existence. Recalling the
past work of UNCTAD on this subject, an Expert Meeting on Competition
Law and Policy which met from 13 to 15 November 1996 recommended that
the Commission at its first session should consider convening expert level
meeting on the subject in 1997.

The first session of the Commission held from 18 to 22 November
1996, endorsed the recommendations of the Expert Meeting on Competition
Law and Policy. Besides, the Commission recognised the need expressed by
many developing and least developed countries for empirical studies to shed
further light on the impact on development ofliberalising domestic investment
regimes Following the conclusion adopted at the first session of the
Commission, the below mentioned meeting of expert groups were convened:

(@) Expert Meeting on Existing Agreements on Investment and
their Development Dimensions, 28-30 May 1997.

(b) Expert Meeting on Investment Promotion and Development
Objectives, 24-26 September 1997, and

(©) Expert Meeting on Competition Law and Policy, 24-20
November 1997

The report of the expert level meetings held in May and September
1997 were forwarded to the Commission which met at its second session in
29 September - 3 October 1997. Taking note of the reports by the expert
meetings the Commission called for work to elucidate the elements of
appropriate competition policy and the modalities ot achieving coherence
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trade policy and competition policy. The
that it was important to continue work on the

jonal investment agreements an
llowing meetings at the expert level be

petween FDI liberalizati.on,
' Commission was ofthe view
development dimension of internationa
-recommended to the Board that the fo

held:

d accordingly

sting regional and multilateral

I i caminati d review of ext
i) Examinationan . priss
s ir development dimensions;

investment agreements and the
(i) Environmental accounting;
(i) Competition law and pohcy..,
(iv) The growth of domestic caplt )

countries, and its relationship with fore

al markets, particularly in developing
ign portfolio investment.

ommission assumes more significance in the li.ght
the WTO Singapore Ministerial Meeting,
1996 between UNCTAD and WTO to Jointly study the issues of investments

i S| Ministerial
iti i oht be recalled that the Singapore WTOMu :
- Ltperimp i king groups: one to study the relationship

The work of thisC
of the interlinkages established by

Meeting had established two wor g | e

betwee%l trade and investments and the other to study 1ssu<;s re\atm%.toated
it1 1cy coordin

1 I / d competition policy. Such a .

interaction between trade an p o i ™

hoped, would effectively draw upon the s

approach, 1t1s UNCTAD and WTO.

complementary mandates of

Business Facilitation and

C Commission on Enterprise,

Development:

{ { SSi - the Commission on Enterprise:
' for the first session of the . s
£ dopted by the Board in July 1996,

‘Business Facilitation and Development as a
included the following items,

. I
(1) Enterprise: 1ssues relating to an enterprise developmen

strategy.
(2) Services Infrastructure
Assessment.

for Development and Trade efficiency

1997, the Commission recogmsed

At its first session held in January "



